BaLL JANIK & NOvACK
ATTORNEYS AT LAW

HO1 PENNSYLVANIA AVE. N.W.,SUITE 1035 101 S. W. MAIN ST, SUITE 1100
WASHINGTON, D.C. 20004 PORTLAND, OREGON 97204 3274
TELEPHONE (202) 638-3307 TELEPHONE (503} 228-2525

TELECOPY (202) 783-6947 TELECOPY {503] 295-1t058

January 3, 1996

Louis E. Gitomer
Direct Dial: (202)466-6532

-7

M

N

Ms. Janice Forte
Surface Transportation Board
Washington, DC 20423

Dear Ms. Forte:

I have enclosed the original and one certified copy of two documents and the original
and three certified copies of the third document, all described below, to be recorded pursuant

to 49 U.S.C. §11301. , 3
?;?’/%’W

1. The first document is a Railcar Lease Agreement, a primary document, dated
April 25, 1995. Please assign this document the next available recordarion number.

The names and addresses of the parties to the Railcar Lease Agreement are as
follows:

Lessor:

Railroad Technology Corporation
447 Battery Street
San Francisco, CA 94111

Lessee:

Consolidated Rail Corporation
2001 Market Street
Philadelphia, PA 19101

A description of the equipment covered by the document consists of 29 53° Articulated Five
Platform TOFC Spine cars numbered CR 790049-790078, inclusive.

2. The second document is Amendment No. 1 to the Railcar Lease Agreement, a
secondary document, dated December 22, 1995. We request that this document be recorded
under the "A" suffix of the recordation number assigned to the Railcar Lease Agreement.
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The names and addresses of the parties to Amendment No. 1 to the Railcar Lease
Agreement are as follows:

Lessor:

Railroad Technology Corporation
447 Battery Street
San Francisco, CA 94111

Lessee:

Consolidated Rail Corporation
2001 Market Street
Philadelphia, PA 19101

A description of the equipment covered by the document consists of 29 33’ Articulated Five
Platform TOFC Spine cars numbered CR 790049-790078, inclusive.

A~

@ The third document is an Assignment and Assumption Agreement, a secondary
document, dated as of January 3, 1996. The primary documents to which this is connected
are recorded under Recordation No. 19688 and the new number assigned to the Railcar
Lease Agreement. We request that this document be recorded under Recordation No. 19688-
T and the "B" suffix of the recordation number assigned to the Railcar I_ease Agreement.

The names and addresses of the parties to Assignment and Assumption Agreement are
as follows:

Assignor:
Railroad Technology Corporation
447 Battery Street
San Francisco, CA 94111
Assignee:
American Finance Group
98 North Washington Street
Boston, MA 02114

A description of the equipment covered by the document consists of 29 53’ Articulated Five
Platform TOFC Spine cars numbered CR 790049-790078, inclusive.
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A fee of $84.00 is enclosed. Please return the original documents and one certified
copy to:

Louis E. Gitomer

Of Counsel

Ball, Janik & Novack

Suite 1035

1101 Pennsylvania Avenue, N.W.
Washington, DC 20004

A short summary of the documents to appear in the index follows: (1) a Railcar
Lease Agreement between Railroad Technology Corporation, 447 Battery Street, San
Francisco, CA 94111, and Consolidated Rail Corporation, 2001 Market Street, Philadelphia,
PA 19101; (2) Amendment No. 1 to the Railcar Lease Agreement between Railroad
Technology Corporation, 447 Battery Street, San Francisco, CA 94111, and Consolidated
Rail Corporation, 2001 Market Street, Philadelphia, PA 19101; and (3) an Assignment and
Assumption Agreement between Railroad Technology Corporation, 447 Battery Street, San
Francisco, CA 94111, and American Finance Group, 98 North Washington Street, Boston,
MA 02114, all covering 29 53° Articulated Five Platform TOFC Spine cars numbered CR
790049-790078, inclusive.

Counsel for American Finance Group

Enclosures
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THIS ASSIGNMENT AND ASSUMPTION AGREEMENT ("AGREEMENT") mnade as of Jawvar
3, 193, By and between AMERICAN FINANCE GROUE, a Massachusetts —ganesal
partnership having a princlpal place of busineas at 98 North Washington Street,
Boston, Massachusetts, 02114 ("Assignee”), and Railroad Technology Corporaticn,
a California corporation having a prinecipal place of businesas at 447 Battery
it:eet, San Francisco, California, 94111 ("Assignor”).
ackground:
Assignotr, as lesaor, has entered into eight (8) Acceptance Certificates
ated Novemb*: 9, 1995, November 10, 1395, November 14, 1995, November 17, 1995,
1985 and December 20, 1995

ovember 21,
egpectively,
995 (such A
y reference
orporation,

wenty (20) Vnits as defined in the Lease

?e:ein shall (have the dafinitions contained in the Lease.

| Assignoy now wishas to assign, and Assignee wishes to assume, all of

éasigno: s right, title and interest in, to and under the Lease with respect to
leasing |py Lessee of the Equipment, all on the texms and conditions

Hereinafter TEt forth.

LJ reement:

Now, thprefore, in consideration of the premises and other good and
valuable consideration, the receipt and asufficiency of which ara hereby
acknowledgedq the parties hareto hereby agree as follows:

l. ASSIGNMENT OF LEASE

Assignor| hereby assigna, transfers and sets over unto Assignee all of its
riight, title, interest and obligations 1n, to and under the Lease between
Assignor, as |lessor, and lLessee with raspect to the leasiny by Lessee of the

ipment. Subject to Assignor's fulfillment of 1its obligations hereunder,

Agasignee hereby assumes all Assignor's right,
Lragse with despect ¢to

agsumption of

"Eloalng Date
b low.

"~
i
|
i

The Purd
osing Date.
ice shall bed
zignoxr pursy

the form at

A
i
the transactl

1995,

rceptance Certificatea and the Lease solely as incorporated therein

as lessgee

signee of the documentation
herwise reguired heraunder
")'

URCHASE PRICE

Y 2iad

ASSIONMENT AND ASSUMPTION AGREEMENT

November 30, 1995, Dacember 18,

to the Railcar Lease Agreement . (the “Lease") datad as of April 25,

hereinafter referred to as the "Lease") with Consclidated Rail
("Lesaece"), with respect to the leasing by Lessee of
(the "Equipment"). Terms not defined

title and interest in and teo the
tha leasing by Lessee of the Equipment. Upon the
the Lease by Assignee and upon the execution by Assignor and
substantially in the £form attached hereto or
{the "Cloaing"), and upon the date therecf, (the
Assignee will pay to Assignor the Purchase Price az defined

hase Price shall be payable to Assignor £xcm Assignee on the
The Purchase Price shall be § per Unit. Such Purchase
t payable in immediately available funds in the manner set forth by
gant to a disburacment letter of even data herewith substantially
ttached hereto as Schedule 1. All taxes in any way arising out of
ons contemplated in this Agreement, including without limitation

i/




transfer tales arising out of the assignment of the Lease, shall be solely for
the accountlof Assignor.

4. CONSENT OF LESSEZR

As a conditien precedent te Closing hereundar, Asaigner agreeg to deliver
to Assignee on the Closing Date a Notlce and Acknowledgement of Assignment of
the Lease, xecuted by Lessee, substantially in the form attached hereto as

Schedule 2.

5. ADDITIONAL CONDITIONS PRECEDENT

l A. gsignor shall have delivered to Assignea one manually sgigned
éertified cogly of the Lease marked “Original” (together with all schedules and
ttachments therato, all as may have been amended from time to time up to and
including the| Closing Date) in substantially the form that has been presented to

signea;

B. Assignor shall have delivered to Assignee documentation reascnably
supporting the wvallidity and enforceability of Lessee's obligations under the
Lease, whichl may 4include, without limitation a secretary or assistant
secretary’'s certificate regarding incumbency and authorizing resoclutions and an

opinion of counzel;

L c. Assignor shall have delivered to Aassignee documentation reasonably
supporting the validity and enforceability of Assignor’s obligations under this
Agreement, which may include, without limitation a secretary or assistant
secretary’'s certificate regarding incumbency and authorizing resclutions and an

opinicn of counsel;
D. Assignor shall have delivered appropriate "Lessee/lLiessor" UCC-1

financing statements from Lessee or terminations or assignments, as requested,
with respect thereto, and any ICC recordations to be filed pursuant to Saction

24 of the Leaage;

E. Lesgee shall not, between the date hereof and the Closing Date, have
(4) ceased dofing business as a golng concern, og suffered a material adverse
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change in its financial or oparating condition in the reasonable opinion of
Assignee; (ii) mada an assignment for the benefit of craditors, admitted 4in
writing 1its inability to pay 4its debts as they mature or generally failed to pay
its debts as they become due; (iil) initiated any voluntary bankruptcy or
insclvency proceeding; (iv) Zfailed to obtain the discharge of any bankruptcy or
insolvency proceeding initlated against it by others within 60 days of the date
such proceedings were initiated; or (v) requested or consented ¢ the
appointment of a trustee or receiver with respect to itself or for a substantial

part of Lessee's property; and

. F. Assignor shall have performed and complied in all material reapects
with all agreements and conditions required by this Agreement to ba performed or
complied with by it prior to or at the Closing.

6. REPRESINTATIONS AND WARRANTIES,
(A} Rapresentations and Warrantiea of Assignor:

Assignor, i1n order to Jinduce Assignee to enter into this Agreement, heraby
represents and warrants to Assignee that:

(1) Assignor is a corporation duly organized, validly existing and in
good standing under the laws of the state of California with adequate powerx
to enter into each of this Agreement, the Lease and each instrument,
dogument or agresement attached or otherwisa related heneto (the "Transfer
Documents") to which it i3 a party and i3 duly qualified to do business in
every jurisdiction 4in which ity failura to go qualify woaild have a matezial
adverse effect upon the business oxr property of Assignor.

{(2) The Tranafer Documents have been duly authocrlzed, executed and
delivered by Assignor, and assuming their due authorization, execution and
delivery by each of the othexr parties thereto, constitute valid, legal and
binding agreements, anforceable in accordance with theirz tarms, except as
enforcement thereof may be limited by bankruptey, insolvency or similar
laws affecting the enforcement of creditors' rights.

(3) The entering into and performance by Assignor of the Transfer
Documents deces net vioclate any Judgment, order, law or regulation
applicable to Asaignor or any provision of Assignor's Articles of
Incorporation or By-laws or result in any breach of, or constitute a
default under any indenture, mortgaga, deed of ftrust, bank loan or credit
agreement or other instrument to which Assignor is a party. No approval,
consent or withholding of objection is required from any governmantal
authority with respect to the entering into or performance by Assignor
under the Transfer Documents.

{4) Assignor 1s not in default under any indenture, mortgage, loan
agreement or other instrument, in each case ¢f a materlal nature, to which
the Assignox is a party, nor is Assignor in viclation of any law, ordex,
injunction, decree, rule or regulation applicable to Aszighor of any court
or administrative body, which default or viclatien materially and adversaly
affects the buginess, property or assaets, operations or condition,
financial or otherwise, of Assignor. No Event of Default, as defined in
the Lease (or an event which, with the passage of time or the giving of
notice, or both, would constitute an Event of Deafault) would cccur upon the
axecution and delivery of the Transfer Documents.




(3) There 1s no litigaticon, proceedings or investigation pending or,
to the| knowledge of Assignor, threataned against or invelving Assignor or
its agsets or properties that, individually or in the aggregate, if
adve:squ determined, would restrain, enjoin or materially frustrate the
consurmmation by Assignor of the transactions contemplated herein, the
performance of the cbligations contained herein or the enjoyment of the
benefit]s contained herein. Thers are no outatanding judgements, decrees,
orders {of any courts or any governmental authority acainst Assignor or
affecting Assignor's abllity to assign its rights aa lessor under the

Lease,

(€) Nc approval, consent or withholding of objection is required from
any governmental authority with respect to the entering into or performance
by Assignor of the Transfer Documents.

(7! The Railcar Lease Agreement, Acceptance Certlficatas and this
Agreement delivered to Assignee in connection herewith are true, correct
and complete as of the date hereof and such documents dellversd tc Assignee
contain| the entire agreement made between Assignor and Lesasee in connection
with the lease of the Equipment. Assignor has not made any assignment of

the Leaase,

(8} (1) the Lease was executed by officers of the Lessee who had
authority to execute the same, (1i) the Lease 1{s valid and binding and
enforceable in accordance with its terms, (i1ii) the Lessee has acceptaed the
Equipment for lease and is thereby bound by the tarms and conditions of the
Lease, |(iv) the rents payable undar the Leaase are not subject to any
dafenses, set-gffs or counterclaims; (v) no Event of Default has occurred
and is continuing under the Lease; and (vi) the Equipment is not subject to
any remarketing or residual value sharing agreement.

(9)) ©Of the only duplicate originals of the Leas=, one has been
deliverdd to the Lassee, two to the Assignor and any others thereof will be

deliversd to the Assignee herewith.

(lq) Assignor has taken or will take no action which may hava adverse
tax consequences to Assignee.

{11} So long as no breach or event of default, or event which, with
the giving of noticea or the passage of time or both, would constitute an
event of] default, has occurred and is continuing under the Lease, Assignor
shall walrrant Lessee’s right of quiet use and posseasion of the Equipment
thereunder against all persons claiming by or through Assi¢nor.

(12) Beginning with and including the rental payment due on the first
day of the month following the acceptance of the last Unit under the lLease
there are 60 rental payments of $1,216.67 per unit due Asaignee from
Lessee, |There has been no prepayment of any rents not yet due and payable.

*
{B) Repreaentations and Warranties of Assignee:

(1) | Assignee is a general partnership duly organized and validly
existing|under tha laws of the Commonwealth of Massachusetts, with adequata
power to| enter into the Transfer Documents to which it is a party and is
duly qualified to do business in every juriadiction in which its failure to
€0 qualilfy would have a material adverse effect upcn {he business or

property |cf Assignee.

{2) | The Transfer Documents executed by Assignee have been duly
authorzz?d, executed and delivered by Assignee and, asasuming their due




authorization, execution and delivery by each of the other parties thersto,
constitutes a valid, legal and binding agreement, enforceable in accordance
with their terms, except as aenforcement thereof may be limited by

bankruptcy, insolvency or similar lawa affecting the enforcement of
creditors' xights.

{3) The entering into and performance by Assignee of the Transfer
Documents executed by Assignee does nat vioclate any juclgment, order, law or
regulation applicable to Assignee or any provision of Assignee's Second
Amended and Restated Partnership Agreement, as amendad or result in any
breach of, or constitute a default under any indentura, mortgage, deed of

trust, bank loan or credit agreement or other instrument to which Assignee
1s a party.

(4) There is no litigation, proceedings or investigation pending or,
to the knowledge of Aasignee, threatenad against or invelving Assignee or
its assets or propertias that, 4individually or in the aggregate, if
adversely determinad, would restrain, enjoin or materially frustrate the
consummation by Assignee of the transactions contexplated hersin, the
performance of the ocbligations contained herein or the enjoyment of the
benefits contained herein. There are no outstanding judgements, decrees,
orders of any courta or any governmental authority against Assignee or
affecting Assignee's ability to acquire the Equipment.

{(3) No approval, consgent or withholding of objection is required fxom

any governmental authority with respect to ths entering into or performance
by Assignee of the Transfer Documents.

(6) Seo long as there is no event of default under the Lease, Assignee

shall not disturb the peaceful and quiet use and enjoyment of the Equlipment
by Lesses.

7. INDEMNITY

Asgignee hereby agraes to indemnify, defend and hold Assignor, i1ts
officers, directors, shareholders, partners, empleocyees, agents, trustees,
beneficial owners, executive committea members, successors and assigns
(collectivealy, the "Indemnitees”) harmlesa from and against any and all claims,
losses, damages or liabilities suffered or incurred by Assignor resulting or
arising from the breach, violation or untruth of any of the terms, conditions,
tepresentations or warranties binding upeon or made by Assignee contained in this
Agreement or any instrument, document or agreement attached haretoc or otherwlise
related hereto to which Assignee 1s a party, except any asuch claims, lcsses,
damages or liabilities rasulting from Assignor's negligence or misconduct.
Asgignaor hereby agrees to indemnify, defend and hold Aasignee and its
I?demnitaes harmless from and against any and all claims, losses, damages or
liabilities suffered or incurred by Assignee rasulting or arising £rom the
bqeach, violatien oxr untruth of any of the terms, conditions, :epresentaticns or
wirranties binding upon or mads by Assignor contained in this Agreement or any
instrument, document or agreement attached herato ox otherwisa relatad herxeto to
which Assignor is a party, excapt any such claims, ‘losses, damages or
lﬂabilities regulting from Assignae's negligence or misconduct.

1
| 8. BATISFACTION OF CONDITIONS.

i Each party agrees that payment ¢f the Purchase Price pursuant to Section 1
heLenf shall constitute, without further action by either party, conclusive
i
i
l
i
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evidence, a3 between Assignor and Aasignee that the corditions set forth in
Sections 3 and 4 heraof have been complied with in a manne: satisfactory to each
party or waived by such party, as applicable.

9. MISCELLANROUS,.

A, This Agreement, together with Schedules 1 and 2 constitute the
entire agreement petween Assignor and Assignee with respect to the proposed
assumption and assignment of the Lease.

B, This Agreement shall be binding upon and inuxe to the benefit of
the parties haereto and their respective successcrs and assigns.

c. This Agreement shall be governad by and construed in acecordance
with the laws of the Commonwealth of Massachusetts, including all matters of
construction, validity, performance and enforcement.

D. The titles appearing in this Agreement and in any other documents
relating to this transaction are inserted only as a matter of cconvenience and in
no way define, limit or describe the scope or intent of such sactiona or
articles nor in any way affect thias agreement or any other dscumenta relating to

this transaction.

E. The parties hereto agree to execute and deliver, or cause to be
exacuted and delivered, such further inatruments or documentsa and take such
othar action as may be reasonably required effectively to carry out the
tranzactions contemplated herein.

F. The parties hereto covenant and agree to prcmptly remit to the
other party paymants incorrectly received by such party after the Cloaing Date.

G. This Agreement may ke amended or rescinded only by written
instrument signed by all the parties hereto.

H. This Agreement may not be assigned by either party except with
the written consent of the other party.

I. Notwithstanding any other conditions contairned herein, it is
hereby agreed that the reprasentations, warranties, indemnities and assurances
of each party heretoc shall survive the expiration or termination of <this
Agraement and inure to the benefit of and be binding upon each of the partiea
hereto and thelr respective successors and assigns,

J. All notices and communications deliverad hereunder or Wwith
respect herzete shall be in writing and shall ba forwardead by certified mail,
return receipt requested, postage prepald, or personally delivered, and
addressad to Assignor and Assignee at the addresaes set forth below or teo 3such
other address as shall be provided to the parties:

American Finance Group
; 98 North Washington Stxeat
: Boston, Massachusetts 02114
Attention: Lease Operations

Raillroad Technology Corporation (SELLER)
447 Battery Streat
San Francisco, CA 94111
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Attn: Executive Vice Preaident

K. Whether or not the transaction contemplated hereby is
consummated, each of the Assignor and Assignee shall bear and be rasponsible for
its own costs and expenses incurred in connection with the negotiation,
preparation, execution and delivery of thias Agreement, and any documents
delivered pursuant or related heraeato, and shall not have any right of
reimbursement or indeamnity for such costa and expensas as against each other.

L. This Agreement may bae executed in counterparts each of which
shall be deemed an original, but all of which together shall constitute one and
the same agreement,

IN WITNESS WHERROF, the parties have caused this Agreament to ba executed
and do each hereby warrant and represent that their respective signatures
appearing below have been and are on the date of this Agreement, and will be on
the Closing Date, duly authorized by all necessary and appropriata action to
agecute this Agreement.

ASSIGNOR: ASSIGNEE:

RAI iwmzm AMERT CAN CE mry
7 N o 4
/ o

Title: é’c’( /éo/ Title:




STATE OF MASSACHUSETTS}
}ss:
COUNTY OF SUFFOLK }

On this 2nd day of January 1996, before me personally appeared Susan S.
Franklin, to me personally known, who, being by me duly sworn, did say that she
is the Vice President of American Finance Group, a Massachusetts General
Partnership, that said instrument was signed on such date on behalf of said
corporation by authority of its Bocard of Directors, and she acknowledged that
the execution of the foregoing instrument was the free act and deed of said
corporation. )

(seal) ZMV,/‘ W f;{,{/},\,\_

Signatgfe of Notary Public

Mv Commissicn Expires:
v P

JOHMN W. PAINE

NOTARY PUBLIC-CCMM. OF MA
MY COMIISSICN EXPIRES
NGVEMBER 28, 1697
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STATE OF CALIFORNIA )
yas:

COUNTY OF SAN FRANCISCO}

Q,z‘&éaé: ' 199=5 before me personally
: EX known to me (or Gproved €O me on CHeE>
Coanls of —Satlsfactory —evidencey, to be the parson whose name is
subscribed to the within instr nt, who being by me duly sworn, did say
that he is the 2xaytive Vice Proy o] of Railroad Technology Corperation,
that said instrument was aigned on such dated on behalf of said
corporation by authority of its Board of Directors, that he acknowledged
that the execution of the foregoing Rallcar Lease Agreement was the frae

act and deed of the corporation.
City 2ad Ceunly of San Framiseo

Y
(seal) ‘ . iy
/g |
My Comm, Exaires May 13, 1697 =
’-.‘-ﬂ"‘v"

Fignature of Notary Pubtic S
th‘

ormmission Expires:

JECOB (OFF T
Comne. # 6540802 <
NOVARY FUSUC CALFCRNA S
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CERTIFICATION

I, LOUIS E. GITOMER, have compared this copy to the original Assignment and
Assumption Agreement dated January 3, 1996, and found the copy to be complete and
identical in all respects to the original document. I declare under penalty of perjury that the
foregoing is true and correct.

“Louis E. Gitomer
January 3, 1996
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